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§§ 1.132–6(d)(2)(i) (occasional local trans-
portation fare), 1.132–6(d)(2)(iii) (trans-
portation provided under unusual cir-
cumstances), and 1.61–21(k) (valuation
of local transportation provided to
qualified employees). See also Q/A–4(b)
of this section.

Q–24. May qualified transportation
fringes be provided to individuals who
are partners, 2-percent shareholders of
S-corporations, or independent con-
tractors?

A–24. (a) General rule. Section
132(f)(5)(E) states that self-employed
individuals who are employees within
the meaning of section 401(c)(1) are not
employees for purposes of section
132(f). Therefore, individuals who are
partners, sole proprietors, or other
independent contractors are not em-
ployees for purposes of section 132(f). In
addition, under section 1372(a), 2-per-
cent shareholders of S corporations are
treated as partners for fringe benefit
purposes. Thus, an individual who is
both a 2-percent shareholder of an S
corporation and a common law em-
ployee of that S corporation is not con-
sidered an employee for purposes of
section 132(f). However, while section
132(f) does not apply to individuals who
are partners, 2-percent shareholders of
S corporations, or independent con-
tractors, other exclusions for working
condition and de minimis fringes may
be available as described in paragraphs
(b) and (c) of this Q/A–24. See §§ 1.132–
1(b)(2) and 1.132–1(b)(4).

(b) Transit passes. The working condi-
tion and de minimis fringe exclusions
under section 132(a)(3) and (4) are avail-
able for transit passes provided to indi-
viduals who are partners, 2-percent
shareholders, and independent contrac-
tors. For example, tokens or farecards
provided by a partnership to an indi-
vidual who is a partner that enable the
partner to commute on a public transit
system (not including privately-oper-
ated van pools) are excludable from the
partner’s gross income if the value of
the tokens and farecards in any month
does not exceed the dollar amount
specified in § 1.132–6(d)(1). However, if
the value of a pass provided in a month
exceeds the dollar amount specified in
§ 1.132–6(d)(1), the full value of the ben-
efit provided (not merely the amount
in excess of the dollar amount specified

in § 1.132–6(d)(1)) is includible in gross
income.

(c) Parking. The working condition
fringe rules under section 132(d) do not
apply to commuter parking. See § 1.132–
5(a)(1). However, the de minimis fringe
rules under section 132(e) are available
for parking provided to individuals who
are partners, 2-percent shareholders, or
independent contractors that qualifies
under the de minimis rules. See § 1.132–
6(a) and (b).

(d) Example. The following example
illustrates the principles of this Q/A–24:

Example. (i) Individual G is a partner in
partnership P. Individual G commutes to and
from G’s office every day and parks free of
charge in P’s lot.

(ii) In this Example, the value of the park-
ing is not excluded under section 132(f), but
may be excluded under section 132(e) if the
parking is a de minimis fringe under § 1.132–
6.

Q–25. What is the effective date of
this section?

A–25. (a) Except as provided in para-
graph (b) of this Q/A–25, this section is
applicable for employee taxable years
beginning after December 31, 2001. For
this purpose, an employer may assume
that the employee taxable year is the
calendar year.

(b) The last sentence of paragraph
(b)(5) of Q/A–16 of this section (relating
to whether transit system vouchers for
transit passes are readily available) is
applicable for employee taxable years
beginning after December 31, 2003. For
this purpose, an employer may assume
that the employee taxable year is the
calendar year.

[T.D. 8933, 66 FR 2244, Jan. 11, 2001; T.D. 8933,
66 FR 18190, Apr. 6, 2001]

§ 1.133–1T Questions and answers re-
lating to interest on certain loans
used to acquire employer securities
(temporary).

Q–1: What does section 133 provide?
A–1: In general, section 133 provides

that certain commercial lenders may
exclude from gross income fifty per-
cent of the interest received with re-
spect to securities acquisition loans. A
securities acquisition loan is any loan
to an employee stock ownership plan
(ESOP) (as defined in section 4975(e)(7))
that qualifies as an exempt loan under
§§ 54.4975–7 and –11 to the extent that
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the proceeds are used to acquire em-
ployer securities (within the meaning
of section 409(l)) for the ESOP. A loan
made to a corporation sponsoring an
ESOP (or to a person related to such
corporation under section 133(b)(2))
may also qualify as a securities acqui-
sition loan to the extent and for the pe-
riod that the proceeds are (a) loaned to
the corporation’s ESOP under a loan
that qualifies as an exempt loan under
§§ 54.4975–7 and –11 and that has sub-
stantially similar terms as the loan
from the commercial lender to the
sponsoring corporation, and (b) used to
acquire employer securities for the
ESOP. The terms of the loan between
the commercial lender and the spon-
soring corporation (or a related cor-
poration) and the loan between such
corporation and the ESOP shall be
treated as substantially similar only if
the timing and rate at which employer
securities would be released from en-
cumbrance if the loan from the com-
mercial lender were the exempt loan
under the applicable rule of § 54.4975–
7(b)(8) are substantially similar to the
timing and rate at which employer se-
curities will actually be released from
encumbrance in accordance with such
rule. For this purpose, if the loan from
the commercial lender to the spon-
soring corporation states a variable
rate of interest and the loan between
the corporation and the ESOP states a
fixed rate of interest, whether the
terms of the loans are substantially
similar shall be determined at the time
the obligations are initially issued by
taking into account the adjustment in-
terval on the variable rate loan and the
maturity of the fixed rate loan. For ex-
ample, if the rate on the loan from the
commercial lender to the sponsoring
corporation adjusts each six months
and the loan from the corporation to
the ESOP has a ten year term, the ini-
tial interest rate on the variable rate
loan could be compared to the rate on
the fixed rate loan by comparing the
yields on 6 month and ten year Treas-
ury obligations. Similarly, if the rates
on the two loans are based on different
compounding assumptions, whether the
terms of the loans are substantially
similar shall be determined by taking
into account the different
compounding assumptions. A securities

acquisition loan may be evidenced by
any note, bond, debenture, or certifi-
cate. Also, section 133(b)(2) provides
that certain loans between related per-
sons are not securities acquisition
loans. In addition, a loan from a com-
mercial lender to an ESOP or spon-
soring corporation to purchase em-
ployer securities will not be treated as
a securities acquisition loan to the ex-
tent that such loan is used, either di-
rectly or indirectly, to purchase em-
ployer securities from any other quali-
fied plan, including any other ESOP,
maintained by the employer or any
other corporation which is a member of
the same controlled group (as defined
in section 409(l)(4)).

Q–2: What lenders are eligible to re-
ceive the fifty percent interest exclu-
sion?

A–2: Under section 133(a), a bank
(within the meaning of section 581), an
insurance company to which sub-
chapter L applies, or a corporation
(other than a subchapter S corpora-
tion) actively engaged in the business
of lending money may exclude from
gross income fifty percent of the inter-
est received with respect to a securities
acquisition loan (as defined in Q&A–1
of § 1.133–1T). For purposes of section
133(a)(3), a corporation is actively en-
gaged in the business of lending money
if it lends money to the public on a reg-
ular and continuing basis (other than
in connection with the purchase by the
public of goods and services from the
lender or a related party). A corpora-
tion is not actively engaged in the
business of lending money if a predomi-
nant share of the original value of the
loans it makes to unrelated parties
(other than in connection with the pur-
chase by the public of goods and serv-
ices from the lender or a related party)
are securities acquisition loans.

Q–3: May loans which qualify for the
fifty percent interest exclusion under
section 133 be syndicated to other lend-
ing institutions?

A–3: Securities acquisition loans
under section 133 may be syndicated to
other lending institutions provided
that such lending institutions are de-
scribed in section 133(a) (1), (2) or (3)
and the loan was originated by a quali-
fied holder. Subsequent holders of the
debt instrument may qualify for the
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partial interest exclusion of section 133
if such holders satisfy the require-
ments of section 133 and such loan does
not fail to be a securities acquisition
loan under section 133(b)(2).

Q–4: When is section 133 effective?
A–4: Section 133 applies to securities

acquisition loans made after July 18,
1984, and used to acquire employer se-
curities after July 18, 1984. The provi-
sion does not apply to loans made after
July 18, 1984, to the extent that such
loans are renegotiations, directly or in-
directly, of loans outstanding on such
date. A loan extended to an ESOP or
sponsoring corporation after July 18,
1984, will be treated as a renegotiation
of an outstanding loan if the loan pro-
ceeds are used to refinance acquisitions
of employer securities made prior to
July 19, 1984. For example, if an ESOP
borrowed money prior to July 19, 1984,
to purchase employer securities and
after July 18, 1984, borrows other funds
from the same or a different commer-
cial lender to repay the first loan, the
second loan will be treated as a renego-
tiation of an outstanding loan to the
extent of the repaid amount. Similarly,
if, after July 18, 1984, an ESOP sells
employer securities, uses the proceeds
to retire a pre-July 19, 1984, loan and
obtains a second loan to acquire re-
placement employer securities, the sec-
ond loan will be treated as a renegoti-
ation of an outstanding loan.

[T.D. 8073, 51 FR 4319, Feb. 4, 1986]
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